


COMPANIES (AMENDMENT) BILL, 2022

EXPLANATORY NOTES 


This Bill seeks to amend the Companies Act CAP. 58A. This Bill contains 7 clauses.

Clause 1 provides for the short title. 

Clause 2 seeks to amend section 29 of the principal Act to expressly prohibit the issuance of bearer share warrants.

Clause 3 provides for the insertion of new sections 127A to 127D to the principal Act, to establish a regulatory regime for approval of increased control in a company. Before a person can acquire shares amounting to 10% ownership, the regulatory authority must examine the proposed threshold and conduct a fit and proper test. The regulatory authority is the Grenada Authority for the Regulation of Financial Institutions (GARFIN). The process is required whenever a person seeks to move from one category of control to another. The following are the categories of control:

-	 “10 per cent shareholder controller” – with a percentage of 10 or more but less than 20; 

-	a “20 per cent shareholder controller” - with a percentage of 20 or more but less than 30; 

-	a “30 per cent shareholder controller” - with a percentage of 30 or more but less than 40; 

-	a “40 per cent shareholder controller” - with a percentage of 40 or more but less than 50; 

-	a “50 per cent shareholder controller” - with a percentage of 50 or more but less than 60; 

-	a “60 per cent shareholder controller” - with a percentage of 60 or more but less than 75; and 

-	a “principal shareholder controller” - with a percentage of 75 or more.

Clause 4 provides for the insertion of a new Part VIA to the principal Act, to create clear obligations for companies to declare all beneficial owners through the maintenance of a beneficial ownership registry subject to the inspection of the Registrar of the Corporate Affairs and Intellectual Property Office. Clause 4 also includes a transitional period of 6 months for existing companies to comply with the new obligations.

Clause 5 provides for amendment of section 330A (1) of the principal Act to create the obligation for non-profit companies to give notice of changes in beneficial ownership within 15 days of the change occurring.

Clause 6 provides for amendment of section 337D (1) (c) (ii) of the principal Act to replace the expression “individuals who beneficially own or control” with “beneficial owners”.

Clause 7 provides for amendment to section 543 (1) of the principal Act to revise the definition of “beneficial owner” to reflect the definition of the same term in the Proceeds of Crime (Anti-Money Laundering and Terrorist Financing) Guidelines, 2012 (as amended). Clause 7 also inserts a definition of “Authority” to refer to the Grenada Authority for the Regulation of Financial Institutions (GARFIN).




…………………………….
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ATTORNEY-GENERAL 
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COMPANIES (AMENDMENT) BILL, 2022

GRENADA

ACT NO.		OF 2022

AN ACT to amend the Companies Act CAP. 58A.

BE IT ENACTED by the Queen’s Most Excellent Majesty, by and with the advice and consent of the Senate and the House of Representatives of Grenada, and by the authority of the same as follows— 

Short title 
1.	This Act may be cited as the 	

		COMPANIES (AMENDMENT) ACT, 2022
 
and shall be read as one with the Companies Act, Chapter 58A hereinafter referred to as the “principal Act”.

Amendment of section 29 of principal Act
2.	Section 29 of the principal Act is amended in subsection (2) by inserting after the words “bearer share certificates” the words “or bearer share warrants”.

Insertion of new sections 127A to 127D to principal Act
3.	The principal Act is amended by inserting after section 127 the following new sections—

	“Notification of new or increased control  
127A.	(1)	No person shall become a 10 per cent, 20 per cent, 30 per cent, 40 per cent, 50 per cent, 60 per cent or principal shareholder controller of a company unless— 

(a)	he or she has served on the Authority a written notice stating that he or she intends to become such a controller of the company; and 

(b)	either the Authority has, before the end of the period of three months beginning with the date of service of that notice, notified him or her in writing that there is no objection to his or her becoming such a controller of the company, or that period has elapsed without the Authority having served him or her under section 127B a written notice of objection to his or her becoming such a controller of the company. 

(2)	A notice under subsection (1) (a) shall contain such information as the Authority may direct and the Authority may after receiving such a notice from any person, by notice in writing require him or her to provide such additional information or documents as the Authority may reasonably require for deciding whether to serve notice of objection. 

(3)	Where additional information or documents are required from any person by a notice under subsection (2) the time between the giving of the notice and the receipt of the information or documents shall be added to the period mentioned in subsection (1) (b).

(4)	In this section, “controller” means— 

(a)	a managing director of the company or of another company of which it is a subsidiary; 

(b)	a chief executive of the company or of another company of which it is a subsidiary; 

(c)	a person who, either alone or with any associate or associates— 

(i)	holds 10 per cent or more of the shares in the company or another company of which it is a subsidiary company; 

(ii)	is entitled to exercise, or control the exercise of 10 per cent or more of the voting power at any general meeting of the company or another company of which it is such a subsidiary; or 

(iii)	is able to exercise a significant influence over the management of the company or another company of which it is such a subsidiary by virtue of— 

(A)	a holding of shares in; or 

(B)	an entitlement to exercise, or control the exercise of, the voting power at any general meeting of, 

the company, or as the case may be, the other company concerned;

(d)	a person in accordance with whose directions or instructions the directors of the company or of another company of which it is a subsidiary or persons who are controllers of the institution by virtue of paragraph (c) (or any of them) are accustomed to act. 

(5)	A person who is a controller of an institution by virtue of subsection (4) (c) is referred to as a “shareholder controller” of the institution, and in this Act— 

(a)	a “10 per cent shareholder controller” means a shareholder controller in whose case the percentage referred to in the relevant paragraph is 10 or more but less than 20; 

(b)	a “20 per cent shareholder controller” means a shareholder controller in whose case that percentage is 20 or more but less than 30; 

(c)	a “30 per cent shareholder controller” means a shareholder controller in whose case that percentage is 30 or more but less than 40; 

(d)	a “40 per cent shareholder controller” means a shareholder controller in whose case that percentage is 40 or more but less than 50; 

(e)	a “50 per cent shareholder controller” means a shareholder controller in whose case that percentage is 50 or more but less than 60; 

(f)	a “60 per cent shareholder controller” means a shareholder controller in whose case that percentage is 60 or more but less than 75; and 

(g)	a “principal shareholder controller” means a shareholder controller in whose case that percentage is 75 or more.

Objection to new or increased control or existing controller
127B.	(1)	Where it appears to the Authority that a person who— 

(a)	has given notice under section 127A; or 

(b)	is a shareholder controller of any description of a company, 

is not or is no longer a fit and proper person to be such a controller of the company, the Authority may serve him or her with a written notice of objection to him or her being such a controller of the company.

(2)	A person is not a fit and proper person to be a controller of a company if the Authority is satisfied that—

(a)	the person is mentally incapacitated by reason of unsoundness of the mind; 

(b)	has been convicted of an offence from which he or she has benefitted for the purposes of section 6 (9) and (10) of the Proceeds of Crime Act, 2012; or

(c)	the clients or customers of the company may be in any other manner threatened by that person becoming or being a controller of that description of the company. 

(3)	Before serving a notice of objection under this section, the Authority shall serve the person concerned with a preliminary written notice stating that the Authority is considering service on that person of a notice of objection and that notice shall— 

(a)	subject to subsection (6), specify the reasons for which it appears to the Authority that the person in question is not or is no longer a fit and proper person as mentioned in subsection (2); and 

(b)	give particulars of the rights conferred by subsection (4). 

(4)	A person served with a notice under subsection (3) may, within a period of twenty-eight days beginning with the day on which the notice is served, make written representations to the Authority; and where such representations are made the Authority shall take them into account in deciding whether to serve a notice of objection. 

(5)	A notice of objection under this section shall— 

(a)	subject to subsection (6), specify the reasons for which it appears to the Authority that the person in question is not or is no longer a fit and proper person as mentioned in subsection (2); and 

(b)	give particulars of the rights conferred by section 127C. 

(6)	Subsections (2) (a) and (4) (a) shall not require the Authority to specify any reason which would in its opinion involve the disclosure of confidential information the disclosure of which would be prejudicial to a third party. 

(7)	Where a person required to give a notice under section 127A in relation to becoming a controller of any description becomes a controller of that description without having given the notice, the Authority may serve him or her with notice of objection under this section at any time within three months after becoming aware of his or her having done so and may, for the purpose of deciding whether to serve him or her with such a notice, require him or her by notice in writing to provide such information or documents as the Authority may reasonably require. 

(8)	The period mentioned in section 127A (1) (b) (with any extension under section 127A (3)) and the period mentioned in subsection (6) shall not expire, if it would otherwise do so, until fourteen days after the end of the period within which representations can be made under subsection (4).

Right of appeal
127C.	(1)	Any person on whom notice of objection is served under section 127B may appeal to the High Court against the decision of the Authority to serve the notice.

(2)	Subsection (1) does not apply to a person in any case in which he or she has failed to give a notice or become or continued to be a controller in circumstances in which his or her doing so constitutes an offence under section 127D (1) or (4).

Contraventions by controller
127D.	(1)	Subject to subsection (2), any person who contravenes section 127A by— 

(a)	failing to give the notice required by section 127A (1) (a) or subsection (3); or 

(b)	becoming a controller of any description to which that section applies before the end of the period mentioned in section 127A (1) (b) of that section in a case where the Authority has not served him or her with a preliminary notice under section 127B (2), 

shall be guilty of an offence. 

(2)	It is a defence to an offence under subsection (1) if he or she shows that he or she did not know of the acts or circumstances by virtue of which he or she became a controller of the relevant description.

(3)	Where any person becomes a controller of any such description without such knowledge and subsequently becomes aware of the fact that he or she has become such a controller, he or she shall give the Authority written notice of the fact that he or she has become such a controller within fourteen days of becoming aware of the fact.

(4)	Any person who— 

(a)	before the end of the period mentioned in section 127A (1) (b), becomes a controller of any description to which that subsection applies after being served with a preliminary notice under section 127B (2); 

(b)	contravenes section 127A by becoming a controller of any description after being served with a notice of objection to his or her becoming a controller of that description; or 

(c)	having become a controller of any description in contravention of that section (whether before or after being served with such notice of objection) continues to be such a controller after such a notice has been served on him or her, 

shall be guilty of an offence. 

(5)	A person guilty of an offence under subsection (1) shall be liable on summary conviction to a fine of $5,000. 

(6)	A person guilty of an offence under subsection (4) shall be liable on summary conviction to a fine of $5,000 and in respect of an offence under paragraph (c) of that subsection, to a fine of $300 for each day on which the offence has continued.”.



Insertion of new Part VIA to principal Act
4.	(1)	The principal Act is amended by inserting after Part VI the following new Part—

	“PART VIA
	BENEFICIAL OWNERSHIP REGISTRY

Interpretation of this Part 
136A.	In this Part— 

“beneficial ownership register” means the register referred to in section 136E; 

“individual” means a natural person; 

“legal arrangement” includes a trust, partnership or other similar arrangement; 

“legal entity” means a company, limited liability company or other body that is a legal person under the law by which it is governed; 

“minimum required information” means the information referred to in section 136E; 

“registrable person” means a beneficial owner or relevant legal entity; 

“relevant legal entity” in relation to a company means— 

(a)	any legal entity that is incorporated, formed or registered (including by way of continuation) in Grenada or elsewhere; and 

(b)	any legal arrangement, which would be a beneficial owner of the company if it were an individual.



Application of this Part 
136B.	(1)	This Part applies with respect to all companies to which this Act applies except those that are exempted under or pursuant to subsection (2). 

(2)	The following companies, entities or vehicles, and any subsidiary thereof, are exempted from the application of this Part— 

(a)	a company whose shares are listed an appointed stock exchange; 

(b)	a financial institution licensed under the Banking Act, 2015; 

(c)	any other type of company or entity that is exempted by the Minister by Order in accordance with subsection (4).

(3)	For the purposes of this section, a company (“company S”) is a subsidiary of one or more companies, entities or vehicles described in subsection (2) if— 

(a)	such companies, entities or vehicles, separately or collectively, hold more than 75% of the shares or voting rights in company S; 

(b)	each such company, entity or vehicle is a member of company S and, separately or collectively, has the right to appoint or remove a majority of its board of directors or other governing body; or 

(c)	it is a subsidiary of one or more companies, entities or vehicles each of which is itself a subsidiary of one or more companies, entities or vehicles described in subsection (2).

(4)	An order made under subsection (2) (c) shall be subject to the affirmative resolution and may contain such consequential or transitional provisions as the Minister considers necessary or expedient.


Companies to obtain information regarding beneficial owners
136C.	(1)	A company to which this Part applies shall take reasonable steps to identify any individual who is a beneficial owner of the company and all relevant legal entities that exist in relation to the company.

(2)	If, after having taken reasonable steps to identify the beneficial owners of the company and all relevant legal entities, the company is satisfied that—

(a)	no individuals who are beneficial owners are identified; or

(b)	if the company was not able to confirm that the individuals identified by it are the beneficial owners,

the company shall keep a record of the actions taken to identify the beneficial owners thereof.

(3)	For the avoidance of doubt, reasonable steps include the issue of a notice under section 136D.

Company to issue notice to beneficial owners
136D.	(1)	A company to which this Part applies shall give notice in writing to—

(a)	beneficial owners and relevant legal entities identified by the company pursuant to section 136C; and

(b)	any person that the company knows or has reasonable cause to believe is a registrable person.

(2)	The notice shall require any person to whom it is addressed, within 30 days of the date of receipt thereof—

(a)	to state whether or not the person is a beneficial owner or a relevant legal entity in relation to the company; and if so

(b)	to confirm or correct any minimum required information that is included in the notice and supply any required information that is missing.

(3)	A company is not required to give a notice under subsection (1) if the company knows that the person is not a registrable person or the company has already been informed of the person’s status as a registrable person in relation to it, and has received all the minimum required information.

(4)	For the purposes of subsection (1), the company shall be entitled to rely, without further enquiry, on the response of a person to whom a notice in writing has been sent in good faith by the company, unless the company has reasonable cause to believe that a response is misleading or false.

(5)	A person to whom a notice under this section is given is not required by that notice to disclose any information in respect of which a claim to legal professional privilege could be maintained in legal proceedings.

Duty to keep beneficial ownership register
136E.	(1)	Every company to which this Part applies shall establish and maintain in accordance with this Part a beneficial ownership register and shall enter in its beneficial ownership register the minimum required information referred to in subsection (2) in respect of every registrable person.

(2)	The minimum required information referred to in subsection (1) that the company shall enter in its beneficial ownership register is as follows—

(a)	the registrable person’s full name including, if applicable, any secondary or other name;

(b)	where the registrable person is an individual—

(i)	his or her residential address and, if different from his or her residential address, an address for service;

(ii)	his or her nationality;

(iii)	his or her date of birth;

(c)	where the registrable person is a relevant legal entity—

(i)	the address of the person’s registered office or principal office;

(ii)	the date and place of registration;

(iii)	the form of legal entity;

(iv)	where applicable, the name of the exchange on which it is listed;

(d)	the effective date on which each person was entered into the register as a registrable person of the company;

(e)	a statement of the nature and extent of the interest held by each such registrable person;

(f)	in respect of a class of beneficial owners of such a size that it is not reasonably practicable to identify each beneficial owner, details sufficient to identify and describe the class of persons who are beneficial owners; and

(g)	where applicable, the date on which each person who has ceased to be a registrable person in respect of it ceased to be such an owner.

(3)	The beneficial ownership register shall be kept at the registered office of the company or after giving written notice to the Registrar of the place at such other place in Grenada convenient for inspection by the Registrar.

(4)	Where the beneficial ownership register is not made available for inspection by the Registrar, the Registrar may seek an order from the Court that the company make the beneficial ownership register immediately available for inspection.

Company to keep beneficial ownership register up-to-date and current
136F.	(1)	The beneficial ownership register shall be updated with respect to a change of beneficial ownership that impacts an entry in the register, as soon as practicable after the company is notified of such change but not later than 14 days thereafter.

(2)	Where a company to which this Part applies—

(a)	becomes aware of a relevant change to the minimum required information that is set forth in its beneficial ownership register in relation to a registrable person; or

(b)	has reason to believe that such a relevant change has occurred,

the company shall give notice in writing to that person requesting confirmation, within 30 days from the date of receipt of the notice, of the matters set out in subsection (6).

(3)	The notice by the company under subsection (2) shall be given as soon as practicable after the company becomes aware of the relevant change or has reason to believe that such a change has occurred, and shall require confirmation as to any such change and the details thereof.

(4)	If the person to whom a notice is sent under subsection (2) confirms the relevant change, the company’s beneficial ownership register shall be updated accordingly.

(5)	A company is not required to give a notice under subsection (2) if the minimum required information relating to the change has already been provided to the company by the beneficial owner or another person with knowledge of the minimum required information.



(6)	For the purposes of this section, a relevant change occurs where—

(a)	a beneficial owner or a relevant legal entity ceases to be a registrable person; or

(b)	any other change occurs as a result of which the accuracy of the minimum required information stated with respect to the registrable person in the company’s beneficial ownership register becomes incorrect or incomplete.

(7)	A relevant change with respect to a registrable person is considered to have been confirmed if the details, date and particulars of the change have been supplied or confirmed to the company by the registrable person, or by another person with knowledge of the registrable person.

(8)	The beneficial ownership register shall not be updated until the relevant change has been confirmed.

(9)	A company that contravenes subsection (1) shall be guilty of an offence.

Disputes regarding beneficial ownership
136G.	Where there is a bona fide legal dispute as to the beneficial owner of any shares, voting or other rights or interest in any company to which this Part applies and which is in the process of being adjudicated by a court, the Authority shall notify the Registrar of the bona fide legal dispute and—

(a)	no change shall be recorded in the beneficial ownership register with respect to the beneficial owner of that share, voting right or interest; and

(b)	no filing with respect to that change shall be made with the Authority,

prior to the determination of that matter unless the court so orders.



Power of Court to rectify beneficial ownership register
136H.	 Any person who is aggrieved by his or her inclusion, or lack thereof, on the beneficial ownership register for any reason may apply to the Authority for rectification of the beneficial ownership register.

Beneficial ownership information to be filed with Authority
136I.	(1)	When filing beneficial ownership information with the Authority, a company to which this Part applies shall (in such form as the Authority may require) at the time of its incorporation or continuation, as the case may be, file with the Authority the minimum required information regarding its beneficial owners.

(2)	Notification of any change of beneficial ownership of a company shall be filed with the Authority as soon as practicable, but not later than 14 days after the company becomes aware of or is notified of the change, and has confirmed the minimum required information with respect to the change.

(3)	Where there is a change in respect of any information for the time being filed with the Authority relating to a beneficial owner of a company which would render that information inaccurate, the company shall, in such form as the Authority may require, file with the Authority updated, accurate and current information regarding such change in information as soon as practicable, but not later than 14 days after the company becomes aware of or is notified of the change, and has confirmed the minimum required information with respect to the change.”.

(2)	An existing company shall comply with the obligations created under subsection (1) within six months from the commencement of this Act.

Amendment of section 330A of principal Act
5.	Section 330A of the principal Act is amended by repealing subsection (1) and substituting therefor the following new subsection— 

“(1)	Where there is a change in the composition of the directors or in the particulars of a non-profit company, the company shall, within fifteen days of the date of the change, file with the Registrar a notice that contains particulars of the change including—

(a)	with respect to each person who is then a director of the company, the particulars required to be specified in the register under section 178 (1) in relation to him or her; and

(b)	particulars with respect to the beneficial ownership of the non-profit company.”.

Amendment of section 337D of principal Act
6.	Section 337D of the principal Act is amended in subsection (1) (c) (ii) by deleting the words “the individuals who beneficially own or control” after the words “where the donor is an entity” and the “Comma” and substituting therefor the words “the beneficial owners of”.  

Amendment of section 543 of principal Act
7.	Section 543 of the principal Act is amended in subsection (1) as follows—

(a)	by inserting in the appropriate alphabetical order the following new definition— 

““Authority” means the Grenada Authority for the Regulation of Financial Institutions established under the Grenada Authority for the Regulation of Financial Institutions Act, Chapter 125A;”;

(b)	by repealing the definition of ““beneficial interest” or “beneficial ownership”” and substituting therefor the following definition—

““Beneficial owner” means the natural person who ultimately owns or controls an applicant for business or a customer or on whose behalf a transaction or activity is being conducted and includes, though not restricted to—

(a) 	in the case of a juridical person other than a company whose securities are listed on a recognised stock exchange, a natural person who ultimately owns or controls, whether directly or indirectly, 10 or more per cent of the shares or voting rights in the juridical person;

(b) 	in the case of a juridical person, a natural person who otherwise exercises control over the management of the juridical person; or

(c) 	in the case of a legal arrangement—

(i) 	the partner or partners who control the partnership;

(ii)	the trustee or other person who controls the applicant; and

(iii) 	the settlor or other persons by whom the legal arrangement is made,

and includes ownership through a trustee, legal representative, agent or other intermediary, and “beneficial ownership” and “beneficial interest” shall be construed accordingly;”.



Passed by the House of Representatives this   	day of 	   	        , 2022.



………………………………………………..
Clerk to the House of Representatives  

Passed by the Senate this 		day of 	   	        , 2022.



………………………………………………..
Clerk to the Senate 
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